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IN THE DISTRICT COURT IN AND FOR TULSA COUNTYPRIVATE 

STATE OF OKLAHOMA

STATE OF OKLAHOMA,


)







)





Plaintiff,
)







)

v.





)
Case No. CF-2006-3178






)
Judge Tom C. Gillert








)
RICHARD FARRIS.



)







)





Defendant.
)

DEMURRER TO INFORMATION

COMES NOW Richard Farris by and through his attorney, Kevin D. Adams, and Demurrers to the information filed in this matter on July 7, 2006. In support of the motion Counsel shows the court the following;

Information 

On July 7, 2006 the state of Oklahoma filed an information against Mr. Farris alleging in relevant part the following; 
(Count 01)

21-1171-000
RICHARD FARRIS, on or about 7/3/2006, in Tulsa County, State of Oklahoma and within in the jurisdiction of this Court, did commit the crime of Peeping Tom, a felony, by unlawfully, willfully, knowingly and wrongfully, using a Nikon Brand digital Camera, to peer under the clothing of L.T. a 16 year old female, without her knowledge or consent, said use of the camera being in a clandestine manner, and for an illegal illegitimate, prurient, lewd or lascivious purpose with the unlawful and willful intent to view, watch, gaze or look upon L.T., at 10711 E. 71st Street, Tulsa, County, Tulsa Oklahoma
LEGAL AUTHORITY FOR THE MOTION


This motion is made pursuant to Title 22 O.S. § 504. That statute provides: 

The defendant may demur to the indictment or information when it appears upon the face thereof either:

1. That the grand jury by which an indictment was found had no legal authority to inquire into the offense charged, by reason of its not being within the legal jurisdiction of the county.

2. That it does not substantially conform to the requirements of this chapter.

3. That more than one offense is charged in the indictment or information.

4. 
That the facts stated do not constitute a public offense.

5. 
That the indictment or information contains any matter which, if true, would constitute a legal justification or excuse of the offense charged, or other legal bar to the prosecution.

Title 22 O.S. § 504, emphasis added. 

The state has attempted to charge Mr. Farris with violation of Title 22 O.S. § 1171 paragraph B. However, in the drafting of the information the state has omitted a critical element and as such the facts stated on the face of the information does not constitute a public offense. 
Title 22 O.S. § 1171 paragraph B reads as follows; 

B. Every person who uses photographic, electronic or video equipment in a clandestine manner for any illegal, illegitimate, prurient, lewd or lascivious purpose with the unlawful and willful intent to view, watch, gaze or look upon any person without the knowledge and consent of such person when the person viewed is in a place where there is a right to a reasonable expectation of privacy, or who publishes or distributes any image obtained from such act, shall, upon conviction, be guilty of a felony. The violator shall be punished by imprisonment in the State Penitentiary for a term of not more than five (5) years, or by a fine not exceeding Five Thousand Dollars ($5,000.00), or by both such fine and imprisonment. 

See Title 22 O.S. § 1171 (B) emphasis added. 
The state has failed to allege a critical element of the offense. The element that the state omitted to allege is that “the person viewed is in a place where there is a right to a reasonable expectation of privacy.” Not only is this an element clearly required by the statutes it is also listed as an element of the Oklahoma Uniform Jury Instructions for the crime that the state is attempting to charge Mr. Farris with. 

Oklahoma Uniform Jury Instruction 4-136A Taking Clandestine Photos Elements list the following elements as being required before a conviction can be sustained under Title 21 O.S. § 1171 B. 

OUJI-CR 4-136A

TAKING CLANDESTINE PHOTOS -- ELEMENTS

No person may be convicted of taking clandestine photos unless the State has proved beyond a reasonable doubt each element of the crime. These elements are:

First, using photographic/electronic/video equipment;

Second, in a clandestine manner;

Third, for a/an illegal/illegitimate/prurient/lewd/lascivious purpose;

Fourth, with the unlawful and willful intent;

Fifth, to view/watch/gaze/(look upon) another person;

Sixth, without the knowledge and consent of the other person;

Seventh, when the other person was in a place where there is a right to a reasonable expectation of privacy.

The state has failed to allege in the information the seventh element of the offense that; “when the other person was in a place where there is a right to a reasonable expectation of privacy”. Without that critical element the facts alleged by the state on the face of the information does not constitute a crime. 

Respectfully Submitted,








_________________________

Kevin D. Adams, OBA# 18914

1535 S Memorial Dr., Suite 104
Tulsa, OK 74112  









(918) 587-8100

CERTIFICATE OF HAND DELIVERY

I hear by certify that a copy of the foregoing instrument was hand delivered on September 25, 2006 to the office of the following:

Jared Sigler 

Tulsa County District Attorney’s Office



500 S. Denver



Tulsa, OK 74103









​​​​​_____​​​​​_______________









Kevin D. Adams




� While counsel understands that under Title 22 O.S. § 504 the Merits of this motion will be decided solely upon the face of the information; it is counsel’s contention that the person being viewed in this matter was not in a place where there was a reasonable expectation of privacy. For the Court’s understanding and information the address listed in the information “10711 E 71st Street, Tulsa County, Tulsa, Oklahoma” is the address of Target and it will be undisputed by the state or the defense that at the time this incident took place the person being viewed was standing on the greeting card aisle
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